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before an action for noncompliance, is
final administrative action subject to
judicial review.

(3) Conditions necessary for a dem-
onstration of upset. A permittee who
wishes to establish the affirmative de-
fense of upset shall demonstrate,
through properly signed, contempora-
neous operating logs, or other relevant
evidence that:

(i) An upset occurred and that the
permittee can identify the cause(s) of
the upset;

(ii) The permitted facility was at the
time being properly operated; and

(iii) The permittee submitted notice
of the upset as required in paragraph
(1)(6)(i1)(B) of this section (24 hour no-
tice).

(iv) The permittee complied with any
remedial measures required under
paragraph (d) of this section.

(4) Burden of proof. In any enforce-
ment proceeding the permittee seeking
to establish the occurrence of an upset
has the burden of proof.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14153, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983; 49 FR 38049, Sept. 26,
1984; 50 FR 4514, Jan. 31, 1985; 50 FR 6940, Feb.
19, 1985; 54 FR 255, Jan. 4, 1989; 54 FR 18783,
May 2, 1989; 656 FR 30908, May 15, 2000; 72 FR
11211, Mar. 12, 2007]

§122.42 Additional conditions applica-
ble to specified categories of
NPDES permits (applicable to State
NPDES programs, see § 123.25).

The following conditions, in addition
to those set forth in §122.41, apply to
all NPDES permits within the cat-
egories specified below:

(a) Existing manufacturing, commercial,
mining, and silvicultural dischargers. In
addition to the reporting requirements
under §122.41(1), all existing manufac-
turing, commercial, mining, and sil-
vicultural dischargers must notify the
Director as soon as they know or have
reason to believe:

(1) That any activity has occurred or
will occur which would result in the
discharge, on a routine or frequent
basis, of any toxic pollutant which is
not limited in the permit, if that dis-
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charge will exceed the highest of the
following ‘‘notification levels’:

(i) One hundred micrograms per liter
(100 pg/);

(ii) Two hundred micrograms per
liter (200 ug/l) for acrolein and acrylo-
nitrile; five hundred micrograms per
liter (500 pg/l) for 2,4-dinitrophenol and
for 2-methyl-4,6-dinitrophenol; and one
milligram per liter (1 mg/l) for anti-
mony;

(iii) Five (5) times the maximum con-
centration value reported for that pol-
lutant in the permit application in ac-
cordance with §122.21(g)(7); or

(iv) The level established by the Di-
rector in accordance with §122.44(f).

(2) That any activity has occurred or
will occur which would result in any
discharge, on a non-routine or infre-
quent basis, of a toxic pollutant which
is not limited in the permit, if that dis-
charge will exceed the highest of the
following ‘‘notification levels’:

(i) Five hundred micrograms per liter
(500 pg/);

(ii) One milligram per liter (1 mg/l)
for antimony;

(iii) Ten (10) times the maximum
concentration value reported for that
pollutant in the permit application in
accordance with §122.21(g)(7).

(iv) The level established by the Di-
rector in accordance with §122.44(f).

(b) Publicly owned treatment works. All
POTWs must provide adequate notice
to the Director of the following:

(1) Any new introduction of pollut-
ants into the POTW from an indirect
discharger which would be subject to
section 301 or 306 of CWA if it were di-
rectly discharging those pollutants;
and

(2) Any substantial change in the vol-
ume or character of pollutants being
introduced into that POTW by a source
introducing pollutants into the POTW
at the time of issuance of the permit.

(3) For purposes of this paragraph,
adequate notice shall include informa-
tion on (i) the quality and quantity of
effluent introduced into the POTW, and
(ii) any anticipated impact of the
change on the quantity or quality of ef-
fluent to be discharged from the
POTW.

(c) Municipal separate storm sewer Sys-
tems. The operator of a large or me-
dium municipal separate storm sewer
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system or a municipal separate storm
sewer that has been designated by the
Director under §122.26(a)(1)(v) of this
part must submit an annual report by
the anniversary of the date of the
issuance of the permit for such system.
The report shall include:

(1) The status of implementing the
components of the storm water man-
agement program that are established
as permit conditions;

(2) Proposed changes to the storm
water management programs that are
established as permit condition. Such
proposed changes shall be consistent
with §122.26(d)(2)(iii) of this part; and

(3) Revisions, if necessary, to the as-
sessment of controls and the fiscal
analysis reported in the permit appli-
cation under §122.26(d)(2)(iv) and
(d)(2)(v) of this part;

(4) A summary of data, including
monitoring data, that is accumulated
throughout the reporting year;

(5) Annual expenditures and budget
for year following each annual report;

(6) A summary describing the number
and nature of enforcement actions, in-
spections, and public education pro-
grams;

(7) Identification of water quality im-
provements or degradation;

(d) Storm water discharges. The initial
permits for discharges composed en-
tirely of storm water issued pursuant
to §122.26(e)(7) of this part shall require
compliance with the conditions of the
permit as expeditiously as practicable,
but in no event later than three years
after the date of issuance of the per-
mit.

(e) Concentrated animal feeding oper-
ations (CAFOs). Any permit issued to a
CAFO must include the requirements
in paragraphs (e)(1) through (e)(6) of
this section.

(1) Requirement to implement a nutrient
management plan. Any permit issued to
a CAFO must include a requirement to
implement a nutrient management
plan that, at a minimum, contains best
management practices necessary to
meet the requirements of this para-
graph and applicable effluent limita-
tions and standards, including those
specified in 40 CFR part 412. The nutri-
ent management plan must, to the ex-
tent applicable:

§122.42

(i) Ensure adequate storage of ma-
nure, litter, and process wastewater,
including procedures to ensure proper
operation and maintenance of the stor-
age facilities;

(ii) Ensure proper management of
mortalities (i.e., dead animals) to en-
sure that they are not disposed of in a
liquid manure, storm water, or process
wastewater storage or treatment sys-
tem that is not specifically designed to
treat animal mortalities;

(iii) Ensure that clean water is di-
verted, as appropriate, from the pro-
duction area;

(iv) Prevent direct contact of con-
fined animals with waters of the
United States;

(v) Ensure that chemicals and other
contaminants handled on-site are not
disposed of in any manure, litter, proc-
ess wastewater, or storm water storage
or treatment system unless specifically
designed to treat such chemicals and
other contaminants;

(vi) Identify appropriate site specific
conservation practices to be imple-
mented, including as appropriate buff-
ers or equivalent practices, to control
runoff of pollutants to waters of the
United States;

(vii) Identify protocols for appro-
priate testing of manure, litter, process
wastewater, and soil;

(viii) Establish protocols to land
apply manure, litter or process waste-
water in accordance with site specific
nutrient management practices that
ensure appropriate agricultural utiliza-
tion of the nutrients in the manure,
litter or process wastewater; and

(ix) Identify specific records that will
be maintained to document the imple-
mentation and management of the
minimum elements described in para-
graphs (e)(1)(i) through (e)(1)(viii) of
this section.

(2) Recordkeeping requirements. (i) The
permittee must create, maintain for
five years, and make available to the
Director, upon request, the following
records:

(A) All applicable records identified
pursuant paragraph (e)(1)(ix) of this
section;

(B) In addition, all CAFOs subject to
40 CFR part 412 must comply with
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record keeping requirements as speci-
fied in §412.37(b) and (c) and §412.47(b)
and (c).

(ii) A copy of the CAFQO’s site-specific
nutrient management plan must be
maintained on site and made available
to the Director upon request.

(3) Requirements relating to transfer of
manure or process wastewater to other
persons. Prior to transferring manure,
litter or process wastewater to other
persons, Large CAFOs must provide the
recipient of the manure, litter or proc-
ess wastewater with the most current
nutrient analysis. The analysis pro-
vided must be consistent with the re-
quirements of 40 CFR part 412. Large
CAFOs must retain for five years
records of the date, recipient name and
address, and approximate amount of
manure, litter or process wastewater
transferred to another person.

(4) Annual reporting requirements for
CAFOs. The permittee must submit an
annual report to the Director. The an-
nual report must include:

(i) The number and type of animals,
whether in open confinement or housed
under roof (beef cattle, broilers, layers,
swine weighing 55 pounds or more,
swine weighing less than 55 pounds,
mature dairy cows, dairy heifers, veal
calves, sheep and lambs, horses, ducks,
turkeys, other);

(ii) Estimated amount of total ma-
nure, litter and process wastewater
generated by the CAFO in the previous
12 months (tons/gallons);

(iii) Estimated amount of total ma-
nure, litter and process wastewater
transferred to other person by the
CAFO in the previous 12 months (tons/
gallons);

(iv) Total number of acres for land
application covered by the nutrient
management plan developed in accord-
ance with paragraph (e)(1) of this sec-
tion;

(v) Total number of acres under con-
trol of the CAFO that were used for
land application of manure, litter and
process wastewater in the previous 12
months;

(vi) Summary of all manure, litter
and process wastewater discharges
from the production area that have oc-
curred in the previous 12 months, in-
cluding date, time, and approximate
volume; and
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(vii) A statement indicating whether
the current version of the CAFO’s nu-
trient management plan was developed
or approved by a certified nutrient
management planner; and

(viii) The actual crop(s) planted and
actual yield(s) for each field, the actual
nitrogen and phosphorus content of the
manure, litter, and process wastewater,
the results of calculations conducted in
accordance with paragraphs (e)(5)(1)(B)
and (e)(5)(ii)(D) of this section, and the
amount of manure, litter, and process
wastewater applied to each field during
the previous 12 months; and, for any
CAFO that implements a nutrient
management plan that addresses rates
of application in accordance with para-
graph (e)(5)(ii) of this section, the re-
sults of any soil testing for nitrogen
and phosphorus taken during the pre-
ceding 12 months, the data used in cal-
culations conducted in accordance with
paragraph (e)(5)(ii)(D) of this section,
and the amount of any supplemental
fertilizer applied during the previous 12
months.

() Terms of the nmutrient management
plan. Any permit issued to a CAFO
must require compliance with the
terms of the CAFO’s site-specific nutri-
ent management plan. The terms of the
nutrient management plan are the in-
formation, protocols, best management
practices, and other conditions in the
nutrient management plan determined
by the Director to be necessary to meet
the requirements of paragraph (e)(1) of
this section. The terms of the nutrient
management plan, with respect to pro-
tocols for land application of manure,
litter, or process wastewater required
by paragraph (e)(1)(viii) of this section
and, as applicable, 40 CFR 412.4(c),
must include the fields available for
land application; field-specific rates of
application properly developed, as
specified in paragraphs (e)(5)(i) through
(ii) of this section, to ensure appro-
priate agricultural utilization of the
nutrients in the manure, litter, or
process wastewater; and any timing
limitations identified in the nutrient
management plan concerning land ap-
plication on the fields available for
land application. The terms must ad-
dress rates of application using one of
the following two approaches, unless
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the Director specifies that only one of
these approaches may be used:

(i) Linear approach. An approach that
expresses rates of application as
pounds of nitrogen and phosphorus, ac-
cording to the following specifications:

(A) The terms include maximum ap-
plication rates from manure, litter,
and process wastewater for each year
of permit coverage, for each crop iden-
tified in the nutrient management
plan, in chemical forms determined to
be acceptable to the Director, in
pounds per acre, per year, for each field
to be used for land application, and cer-
tain factors necessary to determine
such rates. At a minimum, the factors
that are terms must include: The out-
come of the field-specific assessment of
the potential for nitrogen and phos-
phorus transport from each field; the
crops to be planted in each field or any
other uses of a field such as pasture or
fallow fields; the realistic yield goal for
each crop or use identified for each
field; the nitrogen and phosphorus rec-
ommendations from sources specified
by the Director for each crop or use
identified for each field; credits for all
nitrogen in the field that will be plant
available; consideration of multi-year
phosphorus application; and account-
ing for all other additions of plant
available nitrogen and phosphorus to
the field. In addition, the terms include
the form and source of manure, litter,
and process wastewater to be land-ap-
plied; the timing and method of land
application; and the methodology by
which the nutrient management plan
accounts for the amount of nitrogen
and phosphorus in the manure, litter,
and process wastewater to be applied.

(B) Large CAFOs that use this ap-
proach must calculate the maximum
amount of manure, litter, and process
wastewater to be land applied at least
once each year using the results of the
most recent representative manure,
litter, and process wastewater tests for
nitrogen and phosphorus taken within
12 months of the date of land applica-
tion; or

(ii) Narrative rate approach. An ap-
proach that expresses rates of applica-
tion as a narrative rate of application
that results in the amount, in tons or
gallons, of manure, litter, and process

§122.42

wastewater to be land applied, accord-
ing to the following specifications:

(A) The terms include maximum
amounts of nitrogen and phosphorus
derived from all sources of nutrients,
for each crop identified in the nutrient
management plan, in chemical forms
determined to be acceptable to the Di-
rector, in pounds per acre, for each
field, and certain factors necessary to
determine such amounts. At a min-
imum, the factors that are terms must
include: the outcome of the field-spe-
cific assessment of the potential for ni-
trogen and phosphorus transport from
each field; the crops to be planted in
each field or any other uses such as
pasture or fallow fields (including al-
ternative crops identified in accord-
ance with paragraph (e)(5)(ii)(B) of this
section); the realistic yield goal for
each crop or use identified for each
field; and the nitrogen and phosphorus
recommendations from sources speci-
fied by the Director for each crop or
use identified for each field. In addi-
tion, the terms include the method-
ology by which the nutrient manage-
ment plan accounts for the following
factors when calculating the amounts
of manure, litter, and process waste-
water to be land applied: Results of soil
tests conducted in accordance with
protocols identified in the nutrient
management plan, as required by para-
graph (e)(1)(vii) of this section; credits
for all nitrogen in the field that will be
plant available; the amount of nitrogen
and phosphorus in the manure, litter,
and process wastewater to be applied;
consideration of multi-year phosphorus
application; accounting for all other
additions of plant available nitrogen
and phosphorus to the field; the form
and source of manure, litter, and proc-
ess wastewater; the timing and method
of land application; and volatilization
of nitrogen and mineralization of or-
ganic nitrogen.

(B) The terms of the nutrient man-
agement plan include alternative crops
identified in the CAFO’s nutrient man-
agement plan that are not in the
planned crop rotation. Where a CAFO
includes alternative crops in its nutri-
ent management plan, the crops must
be listed by field, in addition to the
crops identified in the planned crop ro-
tation for that field, and the nutrient
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management plan must include real-
istic crop yield goals and the nitrogen
and phosphorus recommendations from
sources specified by the Director for
each crop. Maximum amounts of nitro-
gen and phosphorus from all sources of
nutrients and the amounts of manure,
litter, and process wastewater to be ap-
plied must be determined in accord-
ance with the methodology described
in paragraph (e)(5)(ii)(A) of this sec-
tion.

(C) For CAFOs using this approach,
the following projections must be in-
cluded in the nutrient management
plan submitted to the Director, but are
not terms of the nutrient management
plan: The CAFO’s planned crop rota-
tions for each field for the period of
permit coverage; the projected amount
of manure, litter, or process waste-
water to be applied; projected credits
for all nitrogen in the field that will be
plant available; consideration of multi-
year phosphorus application; account-
ing for all other additions of plant
available nitrogen and phosphorus to
the field; and the predicted form,
source, and method of application of
manure, litter, and process wastewater
for each crop. Timing of application for
each field, insofar as it concerns the
calculation of rates of application, is
not a term of the nutrient management
plan.

(D) CAFOs that use this approach
must calculate maximum amounts of
manure, litter, and process wastewater
to be land applied at least once each
year using the methodology required in
paragraph (e)(5)(ii)(A) of this section
before land applying manure, litter,
and process wastewater and must rely
on the following data:

(I) A field-specific determination of
soil levels of nitrogen and phosphorus,
including, for nitrogen, a concurrent
determination of nitrogen that will be
plant available consistent with the
methodology required by paragraph
(e)(5)(ii)(A) of this section, and for
phosphorus, the results of the most re-
cent soil test conducted in accordance
with soil testing requirements ap-
proved by the Director; and

(2) The results of most recent rep-
resentative manure, litter, and process
wastewater tests for nitrogen and phos-
phorus taken within 12 months of the
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date of land application, in order to de-
termine the amount of nitrogen and
phosphorus in the manure, litter, and
process wastewater to be applied.

(6) Changes to a nutrient management
plan. Any permit issued to a CAFO
must require the following procedures
to apply when a CAFO owner or oper-
ator makes changes to the CAFO’s nu-
trient management plan previously
submitted to the Director:

(i) The CAFO owner or operator must
provide the Director with the most cur-
rent version of the CAFO’s nutrient
management plan and identify changes
from the previous version, except that
the results of calculations made in ac-
cordance with the requirements of
paragraphs (e)(5)(1)(B) and (e)(5)(ii)(D)
of this section are not subject to the
requirements of paragraph (e)(6) of this
section.

(ii) The Director must review the re-
vised nutrient management plan to en-
sure that it meets the requirements of
this section and applicable effluent
limitations and standards, including
those specified in 40 CFR part 412, and
must determine whether the changes
to the nutrient management plan ne-
cessitate revision to the terms of the
nutrient management plan incor-
porated into the permit issued to the
CAFO. If revision to the terms of the
nutrient management plan is not nec-
essary, the Director must notify the
CAFO owner or operator and upon such
notification the CAFO may implement
the revised nutrient management plan.
If revision to the terms of the nutrient
management plan is necessary, the Di-
rector must determine whether such
changes are substantial changes as de-
scribed in paragraph (e)(6)(iii) of this
section.

(A) If the Director determines that
the changes to the terms of the nutri-
ent management plan are not substan-
tial, the Director must make the re-
vised nutrient management plan pub-
licly available and include it in the
permit record, revise the terms of the
nutrient management plan incor-
porated into the permit, and notify the
owner or operator and inform the pub-
lic of any changes to the terms of the
nutrient management plan that are in-
corporated into the permit.
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(B) If the Director determines that
the changes to the terms of the nutri-
ent management plan are substantial,
the Director must notify the public and
make the proposed changes and the in-
formation submitted by the CAFO
owner or operator available for public
review and comment. The process for
public comments, hearing requests, and
the hearing process if a hearing is held
must follow the procedures applicable
to draft permits set forth in 40 CFR
124.11 through 124.13. The Director may
establish, either by regulation or in the
CAFO’s permit, an appropriate period
of time for the public to comment and
request a hearing on the proposed
changes that differs from the time pe-
riod specified in 40 CFR 124.10. The Di-
rector must respond to all significant
comments received during the com-
ment period as provided in 40 CFR
124.17, and require the CAFO owner or
operator to further revise the nutrient
management plan if necessary, in order
to approve the revision to the terms of
the nutrient management plan incor-
porated into the CAFO’s permit. Once
the Director incorporates the revised
terms of the nutrient management
plan into the permit, the Director must
notify the owner or operator and in-
form the public of the final decision
concerning revisions to the terms and
conditions of the permit.

(iii) Substantial changes to the terms
of a nutrient management plan incor-
porated as terms and conditions of a
permit include, but are not limited to:

(A) Addition of new land application
areas not previously included in the
CAFO’s nutrient management plan. Ex-
cept that if the land application area
that is being added to the nutrient
management plan is covered by terms
of a nutrient management plan incor-
porated into an existing NPDES permit
in accordance with the requirements of
paragraph (e)(5) of this section, and the
CAFO owner or operator applies ma-
nure, litter, or process wastewater on
the newly added land application area
in accordance with the existing field-
specific permit terms applicable to the
newly added land application area,
such addition of new land would be a
change to the new CAFO owner or op-
erator’s nutrient management plan but

§122.43

not a substantial change for purposes
of this section;

(B) Any changes to the field-specific
maximum annual rates for land appli-
cation, as set forth in paragraphs
(e)(5)(1) of this section, and to the max-
imum amounts of nitrogen and phos-
phorus derived from all sources for
each crop, as set forth in paragraph
(e)(5)(ii) of this section;

(C) Addition of any crop or other uses
not included in the terms of the
CAFO’s nutrient management plan and
corresponding field-specific rates of ap-
plication expressed in accordance with
paragraph (e)(5) of this section; and

(D) Changes to site-specific compo-
nents of the CAFO’s nutrient manage-
ment plan, where such changes are
likely to increase the risk of nitrogen
and phosphorus transport to waters of
the U.S.

(iv) For EPA-issued permits only. Upon
incorporation of the revised terms of
the nutrient management plan into the
permit, 40 CFR 124.19 specifies proce-
dures for appeal of the permit decision.
In addition to the procedures specified
at 40 CFR 124.19, a person must have
submitted comments or participated in
the public hearing in order to appeal
the permit decision.

[48 FR 14153, Apr. 1, 1983, as amended at 49
FR 38049, Sept. 26, 1984; 50 FR 4514, Jan. 31,
1985; 55 FR 48073, Nov. 16, 1990; 57 FR 60448,
Dec. 18, 1992; 68 FR 7268, Feb. 12, 2003; 71 FR
6984, Feb. 10, 2006; 72 FR 40250, July 24, 2007;
73 FR 70483, Nov. 20, 2008]

§122.43 Establishing permit conditions
(applicable to State programs, see
§123.25).

(a) In addition to conditions required
in all permits (§§122.41 and 122.42), the
Director shall establish conditions, as
required on a case-by-case basis, to
provide for and assure compliance with
all applicable requirements of CWA and
regulations. These shall include condi-
tions under §§122.46 (duration of per-
mits), 122.47(a) (schedules of compli-
ance), 122.48 (monitoring), and for EPA
permits only 122.47(b) (alternates
schedule of compliance) and 122.49 (con-
siderations under Federal law).

(b)(1) For a State issued permit, an
applicable requirement is a State stat-
utory or regulatory requirement which
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